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111. The Preliminary Offer Includes Other Deficiencies.

A) The District mis-cites and misinterprets law regarding relocation of charter
schools.

The District incorrectly cites law regarding the relocation of charter schools. See
Preliminary Offer at 7 (“Placing BCS at the Gardner Site would involve moving BCS. Since
BCS has been operating at its current site since the 2004-2005 school year, such a move
would be unnecessary. (Ed. Code § 47605(b).)”) In fact, section 47605(b), which deals with
a school district’s review of petitions for the establishment of charter schools, does not
address unnecessary moves of charter schools.

The Education Code does provide elsewhere that “[t}he school district shall make
reasonable efforts to provide the charter school with facilities near to where the charter
school wishes to locate, and shall not move the charter school unnecessarily.”’ This
language, which follows a mandate that districts make reasonable efforts to provide facilities
in accordance with charter schools’ preferences, is clearly intended to protect charter schools
that do not wish to move, not districts that try to avoid granting charter schools location
preferences. In this case, the District uses (albeit, with the wrong cite) the Code’s
admonition against unnecessary moves to justify keeping BCS at the Egan campus, despite
BCS’s preference to move to Gardner. Such use misinterprets Proposition 39. The District
cannot escape its obligation to make reasonable efforts to grant BCS’s location preference,
nor can it evade the requirement that it provide facilities large enough for BCS’s grade level
configuration.

B) Grade restrictions are inappropriate.

The District’s offer of 16 classrooms, for exclusive use by BCS K-6 grades, is not
legally sustainable. The District is required to provide facilities for BCS s grade level
configuration, even if District-run schools are configured differently.®® Here, the District
imposes strict limitations on the grade levels for which classrooms are to be used (K-6), but
simultaneously offers no facilities for the seventh and eighth grades. As discussed above, the
District’s disregard for BCS’s chosen grade level configuration is in violation of the law.

The restrictions, together with the absence of any facilities for grades seven and eight, make
1t impossible for BCS to add grades seven and eight, as it is entitled to do under its charter,
and to run a K-8 school, a configuration that is critical to BCS’s educational mission. The
District must offer facilities free from grade restrictions.”

*7 Cal. Educ. Code § 47614(b).

* Cal. Code Regs. tit. 5, § 11969.3(a)(1).

*® The District cannot simply just reject BCS’s expansion into the middle school grades or provide
noncontiguous facilities without following the letter of the law. It appears, based upon the District actions, that

it is attempting to impair BCS’s ability to expand to meet public demand in violation of Education Code section
47605(d)(2)(C).
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O The District does not provide BCS facilities with sufficient time before the
commencement of the school year.

The District ignores regulatory language requiring school districts to make charter
school facilities available at least ten working days prior to the first day of instruction, absent
good cause (which permits districts to reduce the period to no fewer than seven workmg
days) In its Facilities Request, BCS informed the District that it intends to commence the
academic year on August 19, 2009, and specifically requested access to allocated facilities on
July 1, 2009.*" The District did not object. Nonetheless, the Preliminary Offer states that
facilities will be available to BCS no later than August 12, 2009, five working days prior to
the commencement of instruction.*? The District is required to make facilities available to
BCS on August 5, 2009 (ten working days before August 19), or to show good cause.
Without explanation, the District has offered BCS’s access to facilities on a date later than
would be permissible even with good cause.

D) The District has incorrectly calculated the pro rata share.

As the District is aware, the Proposition 39 implementing regulations set forth the
detailed methodology for calculating the pro rata share, which is defined as “a per-square-
foot amount equal to those school district facilities costs that the school district pays for with
unrestricted revenues from the district's general fund, as defined in sections 11969.2(f) and
(g) and hereinafter referred to as "unrestricted general fund revenues," divided by the total
space of the school district times (2) the amount of space allocated by the school district to
the charter school.”®

Section 11969.7 provides that “facilities costs includes: (1) contributions from
unrestricted general fund revenues to the school district's Ongoing and Major Maintenance
Account (Education Code section 17070.75), Routine Restricted Maintenance Account
(Education Code section 17014), and/or deferred maintenance fund; (2) costs paid from
unrestricted general fund revenues for projects eligible for funding but not funded from the
deferred maintenance fund; (3) costs paid from unrestricted general fund revenue for
replacement of facilities-related furnishings and equipment, that have not been included in
paragraphs (1) and (2), according to school district schedules and practices™; and (4) debt
service costs. Facilities costs “do not include any costs that are paid by the charter school,
including, but not limited to, costs associated with ongoing operations and maintenance and
the costs of any tangible items adjusted in keeping with a customary depreciation schedule
for each item.” Moreover, the regulations provide that the charter school shall be responsible
for the routine repair and maintenance of the facility allocated and that the school district

* Cal. Code Regs. tit. 5, § 11969.9().
*! See Facilities Request at 6.

%2 See Preliminary Offer at 6.

* Cal. Code Regs. tit. 5, § 11969.7.
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retains the obligation to provide the deferred maintenance on the school facility.**
Consequently, the pro rata share must not include any costs for the routine repair and
maintenance of the facility — as these costs are costs assumed by the charter school.

The pro rata share is then calculated by dividing actual facilities costs in the year preceding
the fiscal year in which facilities are provided and the largest amount of total space of the
school district at any time during the year preceding the fiscal year in which facilities are
provided.

Section 11969.9(f) requires that the Preliminary Offer contain “the projected pro rata
share amount and a description of the methodology used to determine that amount.”

The District’s Preliminary Offer states that the pro rata share will be “no less than
$28,337, payable to the District in 10 installment payments.” However, the Preliminary
Offer does not quote a pro rata share cost per square foot, does not provide total square
footage, and does not provide a description of the methodology used to determine the pro
rata share amount. Therefore, the District’s Preliminary Offer is in violation of section
11969.9(f).

Please immediately provide BCS with sufficient documentation to demonstrate the
District’s methodology, and detail the facilities costs and square footage used to make the
pro rata share calculation. '

E) The Preliminary Offer fails to identify differences between its proposal and
BCS’s request.

Section 11969.9(f) requires that the District’s Preliminary Offer include a description
of the differences between the preliminary proposal and the charter school's facilities
request.” The District’s Preliminary Offer fails to fully identify theses differences.

BCS’s facilities request actually included:

Computer lab

Dedicated room for math instruction

Dedicated room for art instruction

Dedicated room for science instruction and lab equipment

Dedicated room for music instruction

Library

Multipurpose room with stage suitable for assemblies and student performances

Nk LN =

* Cal. Code Regs. tit. 5, § 11969.4.
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8. Dedicated Speech and Language room

9. Dedicated ELL room

10.  Resource Specialist Room

11.  Small Group instruction room

12. Principal and Secretary’s office with reception area and conference room
13.  Nurse’s office

14.  Psychologist’s office

15. CHAC representative office

16. PTA room

17.  Dedicated teachers’ workroom

18. Kindergarten teachers’ workroom

19.  Dedicated teachers’ lunchroom with kitchen facilities

20.  Food service and preparation area with kitchen facilities and hot water for sanitation
21. Custodial room

22. Storage

23.  PE equipment storage

24.  Dedicated room for before- and after-school child care services

25.  Main playground including blacktop and turf areas

26. Separate kindergarten playground

27. Student store

28. Gym

29.  Tennis court

30. Track

31. Locker rooms

32.  Technology and video productlon facilities (including equipment and software)

The Preliminary Offer fails to allocate facilities commensurate with many of these
requests, including the requests for nurse space, kitchen space, a gymnasium, dedicated ELL
space, dedicated wet science lab space, and a psychologist’s office, and also failed to identify
this fact. Without identifying the differences between the offer and request, the District
violates the regulations.

F) The Offer contains miscellaneous errors.

The Preliminary Offer contains several (presumably inadvertent) inconsistencies that
the District should correct.

e The District offers two kindergarten classes with interior bathrooms. The
Preliminary Offer should say that each classroom shall be 1,400 sq. ft. (rather than
“1,440 sq. ft. total,” as it reads now).** The District’s intent to provide 2,880 sg. ft.

* See Preliminary Offer at 4.
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total for two Kindergarten classrooms is documented in Exhibit A to the Preliminary
Offer.

e The Resource Specialist Space should not be included in the Administration
building, and the District should offer 5.5 units of specialized space (as is currently
being used) As the District is aware, the Administration space is not functional if
it includes the Resource Specialist Space. Thus, the District agreed to provide BCS
an extra %2 portable for this purpose.

e The District offers 720 sq. ft. of storage/custodial/servery space. This offer should
be increased to 960 sq. ft., in accordance with the parties’ prior agreement.*’

e Under a “shared use” heading, the District offers 87,310 sq. ft. of “turfed area”
(presumably the baseball and soccer fields) for use by BCS “on an exclusive basis
during regular school hours.”*® We assume shared use is limited to non-school
hours.

e The District does not offer enough furniture for BCS’s projected in-district
enroliment of 345. The Preliminary Offer states that furnishing is allocated for only
313 students. The District may not allocate furnishings at a different level than it
allocates classrooms. In addition, the District must provide reasonably equivalent
furnishings and equipment both for classroom instruction and student services that
directly support classroom instruction, not just for basic classroom instruction. A
complete inventory of all the furnishings and equipment to be provided by the
District to BCS should be provided in the final offer.

e The District offers 16 classrooms to BCS, but the Egan campus only has 14
available. The District should be clear as to how it intends to provide 16
classrooms.

* See Preliminary Offer at 5.
# See Final Offer of Facilities for 2008-2009 at 6.
8 See Preliminary Offer at 5.
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IV. Next Steps

BCS respectfully requests that the District adjust its facilities offer in accordance with
the issues raised in this response. BCS’s preferred site, Gardner Bullis, would provide
contiguous accommodations for its K-8 program. Alternatively, BCS requests one site of at
least 10 acres or increased space and facilities on the Egan campus. While we appreciate the
District’s gesture, we are deeply concerned that the insufficient facilities offered will
undermine BCS’s operation and thwart its educational mission. BCS remains hopeful that
the District and BCS can work cooperatively to resolve these issues in order to ensure that
BCS students are treated equitably, in accordance with the mandates of Proposition 39.

Sincerely,

Arturo (gﬁzﬁ;‘l( o

c: John Yeh
. Bullis Charter School Board of Directors
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